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According to the Explanatory Note to draft law No. 7087, its provisions are aimed at solving the following key issues:
(1) delineation and specification of functions on issues of protection of children’s rights, child protection between
local state administrations and executives authorities of local self-government; (2) strengthening of coordinating
functions on central levels and creation of the State Children’s Services of Ukraine - a central executive authority with
a special status, the activities of which are directed and coordinated by the Cabinet of Ministers of Ukraine and which
provides formation and implements of the state policy on issues of protection of children’s rights; (3) improvement
of legislative procedures for adoption, development of family-type forms of upbringing children and on time help to
families with children by clear definition of personal responsibility of heads of local self-government authorities for
the state of protection of children and powers of local self-government authorities, as guardianship and custody au-
thorities; (4) defining equivalent powers on matters of protection of children’s rights, child protection for village, town
and city territorial communities.

GENERAL CONCLUSIONS

Based on the analysis of the provisions of draft Law No.
7087, the following key conclusions can be made:

Decree No. 526 of the CMU dated 9 August
2017 approved the National Strategy for Re-
forming the System of Institutional Care and
Upbringing of Children for 2017-2026 (hereinaf-
ter referred to as the “Strategy”) and the action
plan for the implementation of its 1st stage (as
amended in accordance with Resolution No.
884 of the CMU dated 23 September 2020 and
Decree No. 691-r of the CMU dated 02 June
2021).

Currently, we are at the first stage of its
implementation, which involves the drafting
and adoption of regulations necessary for the
implementation of the reform of the system of
institutional care and upbringing of children,
the organization of methodical support. In
particular, Clause 3 of the Action Plan of the 1st
stage includes the drafting of laws on ensuring
the exercise of the child’s right to upbringing

in a family, in particular regarding: specifying
and delineation of powers and responsibilities
of executive authorities at the central and local
levels.

At the same time, the analyzed draft law

grants the same powers to state authorities,
which contradicts its main idea (a clear division
of powers) and casts doubt on the proper and
effective implementation of such powers, be-
cause each authority will consider that it is not
responsible for a certain area.

The draft law contains duplication and over-
lapping of some functions with the National
Social Service, which is the central executive
authority and implements the state policy, in
particular in the field of protection of children’s
rights. Meanwhile, the proposed State Chil-
dren’s Service is also defined as responsible for
the formation and implementation of policies
in the field of protection of children’s rights. Du-
plication of functions takes place in the sectors

of coordination of the activities of authorities,
maintenance of a system of centralized regis-
tration, generalization of statistical reporting
and provision of consultations.

The lack of a clear hierarchy (subordination,
accountability and control) of “territorial” chil-
dren’s services to the State Children’s Service

is seen as likely to have a negative impact on
the system. It would be more effective to create
this system based on the similar example of
the Ministry of Justice of Ukraine and its ter-
ritorial authorities (interregional departments
that are subordinate to the Ministry of Justice).

Such an approach may contradict principles
of formation of laws on local self-government
and organizations of public authority in condi-
tions of decentralization because since 2015 all
efforts of the legislator were directed on clear
delineation of both powers of local executive
authorities with powers of local self-govern-
ment authorities, and delineation of powers
between levels of local self-government.

The draft law proposes to actually liquidate
children’s services in communities, which act
as executive authorities of councils, and to

turn them into structural units of executive
authorities, which are formed by the executive
committee (despite the lack of the latter’s
powers to establish executive authorities

or structural units of local self-government
authorities). Such an idea raises doubts about
its expediency given that the draft law does not
offer changes in approaches to qualifications
and teaching of staff of such services or draft-
ing of certain standards of the quality of their
work. Considering the experience of previous
reorganizations of state authorities and the lev-
el of salary one may state that the most likely
scenario of the implementation of such norm
will be only formal subordination of employees
of these services which will continue to do the
same work in the same environment.
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The draft law expands the current standard

of the number of employees of children's
services, which will lead to an increase in addi-
tional costs (by approximately UAH 100 million
per year according to preliminary estimates). At
the same time, the draft law does not provide
sources of coverage of the specified expenses.

It is proposed to entrust the functions of
guardianship and custody authorities to the
executive committees of local councils. Mean-
while, in accordance with Articles 11 and 52 of
Law of Ukraine On Local Self-Government in
Ukraine, executive committees are authorities
of general competence created for the coor-
dination of other executive authorities of the
council. In addition, this authority is not perma-
nently active and the main form of its work is a
meeting.

It should also be noted that in connection with
the introduction of martial law, regional
military administrations were established by
Decree of the President of Ukraine, and it was
decided to establish relevant regional military
administrations on the basis of existing
regional state administrations. At the same
time, the functions of military administrations
are defined, and in the case of military admin-
istrations of settlements, they are exhausted
by Law of Ukraine On Legal Regime of Martial
Law. Therefore, it can be seen that during

the period of operation of military adminis-
trations, the issue of protection of children’s
rights will not fall under the sphere of the
highest priority. In addition, the lack of guardi-
anship and custody authorities in certain terri-
tories in Ukraine because of the suspension of
activities of executive committees of village,
town, city councils (as a result of the creation
of military administrations of settlements)

will also delay the formation of the system of
child protection authorities provided for in the
draft law.

The potentially positive impact of the
introduction of different levels of registration of
status children (local, regional and centralized)
can be seen. Maintaining a data bank should

ix.

xi.

contribute to the goals of prompt placement of
children in family-type forms of education.

A positive impact is also expected from the
elimination of the norm regarding the manda-
tory participation of jurors during the judicial
examination of adoption cases. This will cer-
tainly speed up the consideration of such cases
and make them more effective.

The actual implementation by judges of
shortened procedural terms for consideration
of adoption cases in practice raises doubts.

In addition, a shortened term may not always
meet the interests of the child due to the fact
that during the preparation of the case for
consideration and the preliminary meeting,
the guardianship and custody authority must
collect and submit to the court a considerable
number of documents and conclusions, which
according to the provisions of the procedural
legislation will no longer be possible to submit
during the consideration of the case.

The draft law provides for the further
cooperation between the authority that made
the decision to create a foster family/fami-
ly-type children’s home and adoptive parents/
parents-educators, including within the frame-
work of the implementation of the agreement
on the organization of the activities of the foster
family. Meanwhile, it would be expedient to
define in law the essential conditions of such
an agreement, the scope of responsibility and
areas of cooperation.

Thus, the analysis of the draft law provides
grounds for the conclusion that the draft

law does not provide for a comprehensive
approach to reforming the system and creating
new conditions that would promote and stimu-
late the development of deinstitutionalization in
the country. In fact, the proposed change in the
subordination of children’s services does not
create a separate integrated vertical with a clear
indication of the scope of powers, functions,
scope of responsibility, and delineation with
the competence of guardianship and custody
authorities.

BRIEF DESCRIPTION OF THE POSSIBLE EFFECT ON THE CHILD PROTECTION SYSTEM IN UKRAINE

The key risk posed by the draft law in its
current wording is the actual lack of the ex-
pected effect on the system of authorities and
the delineation of their functions regarding the
protection of children in Ukraine.

Thus, the introduction of a new authority- the

State Children’s Service- into this system was
aimed at strengthening the coordinating func-
tion at the central level by giving it the powers
to coordinate the activities of central executive
authorities on matters of children’s rights pro-
tection, ensuring interaction between central
and local executive authorities, local self-gov-



ernment authorities, institutions, enterprises,
agencies and organizations, non-governmental
organizations and associations on issues of
ensuring the rights and interests of minors and
juveniles, etc.

At the same time, in practice and under the
existing legal regulation, relevant authorities
interact with each other, for example, by
forming interdepartmental working groups on
certain highly specialized issues, the result of
cooperation of which is further proposals and
recommendations regarding changes to legis-
lation or the implementation of projects in the
field of children’s rights protection.

On the other hand, since children’s services
are subordinated to local self-government au-
thorities and at the same time accountable and
controlled by the State Children’s Service, there
is a multiplicity of control at the central level
and at the local level, which may be ineffective
in practice.

Regarding the fulfillment by the draft law of
the purpose of delineation and specification

of the functions of child protection authorities
in Ukraine, it can be traced that there is no
delineation of the powers of children’s services
(which are formed as structural units of local
self-government authorities by guardianship
and custody authorities) and guardianship

and custody authorities themselves (which are
the executive committees of the relevant local
self-government authorities), in particular, in
the part of distinguishing which powers will be
exercised by guardianship an custody author-
ities itself, and which ones through children’s
services.

For example, such an overlap of powers exists
in the part of representing the child’s interests
in court, which is also important for solving
the issue of adoption or ensuring the imple-
mentation of agreements on the organization
of the activities of a foster family, a family-type
children’s home, which is entrusted both to ex-
ecutive committees and to children’s services.

At the same time, the draft law initiates a
change in the general approach to the protec-
tion of children’s rights, which is predicted to
have a positive effect on the system.

For example, the introduction of additional reg-
ulation of such family-oriented forms of placing
children as a foster family and a family-type
children’s home is importance.

It is provided for that the authority that made
the decision to create a foster family / fami-
ly-type children’s home is obliged to cooperate
with foster parents / parents-educators regard-
ing the maintenance and upbringing of the

child (children)- which changes the approach
to the interaction of such authorities with foster
parents / parent-educators.

At the same time, the draft law does not pro-
pose to define the concepts, forms and areas of
such cooperation. In practice, this may result in
the interpretation of its powers by the authority
that made the decision to create a foster family
/ family-type children’s home at its own dis-
cretion within the scope of such cooperation.
Accordingly, such a body may predictably
carry out either too thorough coordination of all
issues related to the maintenance and upbring-
ing of children, or formal interaction exclusively
at the request / appeal of foster parents or
parents-educators.

The provisions of the draft law also provide for
a change in the approach regarding the defini-
tion of controlling functions, not in general for
the upbringing and maintenance of children,
but for the implementation of an agreement on
the organization of activities of a foster family.
Such functions are assigned to children’s
services of regional, district, city of Kyiv and
Sevastopol state administrations.

At the same time, it is expedient to provide

the essential terms of such agreements on the
organization of activities of a foster family, as
well as a family-type children’s home.The defi-
nition of the essential terms of an agreement in
the law, and not in the subordinate regulation,
fully corresponds to the legislation of Ukraine
(in particular, the provisions of Article 638 of
the Civil Code of Ukraine, according to which
the essential terms of an agreement shall be
the terms and conditions about the subject of
an agreement, conditions defined by law as
essential or necessary for contracts of this type,
as well as all those conditions on which an
agreement must be reached at the request of at
least one of the parties).

Thus, in the case of provision of essential terms
and conditions of an agreement, in particular,
in terms of the rights and obligations of both
foster parents/parents-educators, as well as the
supervisory body, it will be possible to include
a provision regarding the responsibility of a
supervisory authority for certain aspects of
upbringing and maintaining children.

Setting up the registration system and
database regarding status children and persons
who wish to bring them up will, in the long
term, support the processes of deinstitutional-
ization, since it will contribute to (1) the possi-
bility of prompt provision of information about
children to candidates for adoption, guardians,
custodians, foster parents, parents-educators,



who are on the appropriate register, (2) further
upbringing of children according to family-type
forms of placement and, accordingly, (3) reduc-
tion of the number of children brought up in
residential care institutions.

In turn, reducing the number of children in resi-
dential care institutions in the long term should
contribute to accelerating of their elimination
due to the lack of need for such institutions.

Vi. In view of the increase in the number of
employees of children’s services in accordance
with the draft law, the expenses for providing
a significant number of employees will also
increase.

In accordance with Part 3 of Art. 143 of the
Constitution of Ukraine, local self-government
authorities may be granted separate powers
of executive authorities by law. The state

finances the exercise of these powers fully at
the expense of the State Budget of Ukraine

or by allocating separate national taxes to the
local budget in accordance with the procedure
established by law, hands over the relevant
state-owned facilities to local self-government
authorities.

At the same time, although the draft law for-
mally complies with the recommendations of
the UN Committee in terms of increasing the
staffing potential of children’s services, it does
not provide for at what expense the relevant
costs will be incurred and the necessary finan-
cial compensatory mechanisms.

Therefore, it is recommended to provide for the
sources of funding and mechanisms for com-
pensating local self-government authorities for
funds necessary for reforming the system of
child protection agencies in the draft law.

COMPLIANCE OF THE PROPOSED CHANGES WITH THE STANDARDS OF INTERNATIONAL LAW.

Comparative analysis with the existing reformed sys-
tems of Bulgaria and Romania.

In 1991, Ukraine ratified the UN Convention on the
Rights of the Child and recognized that the family is

the best environment for upbringing a child, its de-
velopment and personality formation. The creation of
conditions for the exercise of the right of every child to
be raised in a family, ensuring the priority of family-type
forms of placement of a child is defined as one of the
main principles of the state policy regarding the social
protection of children.

The UN Committee on the Rights of the Child in its
concluding observations on the third and fourth consol-
idated periodic reports of Ukraine (CRC/C/UKR/3-4) at its
1602nd and 1603rd meetings (see CRC/C/SR.1602 and
CRC/C/ SR.1603), which took place on 28 January 2011,
emphasized that Ukraine, as a party to the UN Conven-
tion on the Rights of the Child, did not adopt a clear plan
for the delegation of powers and functions related to
children’s care and protection in the implementation of
the reform of power decentralization and administrative
reform.

Thus, the draft law is aimed to solve the task of decen-
tralization reform in terms of defining the system of
children’s rights protection authorities, distributing their
powers for further deinstitutionalization.

The UN Committee on the Rights of the Child drew
attention to the following aspects regarding the policy
of deinstitutionalization (a) expanding the possibility of
placing children in the family of relatives, foster families
and other types of family-type care; (b) strengthening
legislative and regulatory frameworks to facilitate family

reintegration; (c) effective monitoring of all forms of care
for children, primarily the placement of disabled children

or children with special needs in institutions, including
by building the technical, human and financial potential
of children’s services.

Ukraine was recommended to take into account the UN
Guidelines for Alternative Care for Children (UN General
Assembly Resolution 64/142) and Resolution 1762 (2010)
of the Parliamentary Assembly of the Council of Europe
“Children without parental care: urgent need for action”

Thus, paragraph 72 of the UN Guidelines stipulates that
in each country, the competent authorities should draw
up provisions setting out the rights of children in alterna-
tive care in compliance with the present Guidelines. Chil-
dren in alternative care should be enabled to understand
fully the rules, regulations and objectives of the care
setting and their rights and obligations therein.

At the same time, both the current legislation and

the draft law lack provisions regarding the rights and
responsibilities of children in alternative care settings.
In particular, the UN Guidelines for the Alternative Care
of Children draw attention to the need for States to
take measures so that, in particular, any child placed in
alternative care by a decision of an authorized judicial,
administrative or other competent authority was able to
appeal a decision regarding his placement in court, to
be informed about his rights and to receive assistance
in their exercise. It is necessary for States to guarantee
the right of any child in temporary care to regular and
thorough checks - preferably at least once every three
months - of the appropriateness of the care provided
and the treatment of the child.



A possible solution to this inconsistency with the rec-
ommendations of the UN Committee on the Rights of
the Child could be the inclusion of such provisions in the
agreement on the organization of the activities of a foster
family / family-type children’s home or any other way of
placing a child.

Regarding the experience of other countries in their
implementation of deinstitutionalization, Romania and
Bulgaria had a similar situation with the need to develop
effective national legal regulation, in particular, within
the framework of accession to the EU.

The situation in both countries was far from meeting the
requirements of the UN Convention on the Rights of the
Child, to which both Romania and Bulgaria acceded, as
there was neither a legal framework for the protection
of children’s rights, nor an adequate capacity of state
structures to work with children at risk.

The children’s rights protection systems of these coun-
tries were excessively and ineffective centralized, and
the responsibility for welfare / protection of children

- scattered between by ministries, which made the
intervention and coordination very difficult. The created
institutional structures were almost exclusively focused
on either health care or education and did not fully satis-
fy the general complex needs of children.

In both countries, the reform of the child rights pro-
tection system began with the creation of a legislative
framework to ensure the transition from more central-
ized child protection systems, which are based mostly
on the placement of status children in large institutions
(residential care facilities), to the introduction of new co-
ordination structures at the central level, preventive and
alternative services, decentralization of service provision,
case management, quality control and compliance with
the requirements of the UN Convention on the Rights of
the Child.

Since the powers to protect children’s rights in both
countries were dispersed among several powerful
control centers (the Ministry of Health, the Ministry of
Education and Science, the Ministry of Labor and Social
Security/Politics, the Ministry of Internal Affairs), there
was also a need to transfer powers and responsibilities
to one structure at the national level.

In particular, in Romania, the Department of Child Pro-
tection was established in 1996, initially as part of the
structure of the General Secretariat of the Government
under the control of the Prime Minister- as the only state
authority entrusted with the power to coordinate the
issues of child protection in the country.

Later, the Department of Child Protection was reorgan-
ized into the National Child Protection Agency/Authority.
In 1997, decentralized specialized state child protection
services were established under the control of local

self-government authorities. In particular, children’s
homes, which were previously under the control of the
Ministry of Education, and baby orphanages, which
were previously under the control of the Ministry of
Health, have been transferred to the area of responsibili-
ty of such services.

After the introduction of changes to the system of child
protection authorities, the activities related to the deinsti-
tutionalization of children’s homes and baby orphanag-
es, which was largely supported by non-governmental
organizations and international donors, started in 1998.
Subsequently, the processes of deinstitutionalization re-
vived under the pressure of the EU, which resulted in the
closure of a significant number of institutions (residential
care facilities) in 2000-2004 and the intensive develop-
ment of alternative (family-type) forms of placement of
children.

In Bulgaria, since 2000, the State Agency for the Protec-
tion of Children was established under the control of the
Council of Ministers with an advisory authority of the
head of the State Agency (the advisory authority includ-
ed representatives of all governmental and non-gov-
ernmental institutions the powers of which include the
issues of child protection), as well as children protection
offices under the Social Assistance Departments (at the
municipal level).

At the same time, in Bulgaria, the decentralization of

the child protection system was not sufficiently imple-
mented in practice. Thus, child protection offices at the
local level were not actually controlled by local self-gov-
ernment authorities, as the provisions on the reformed
system provided for. Instead, the Ministry of Labor and
Social Policy and the Ministry of Health, to which local
child protection offices were actually subordinated, were
still important authorities with significant influence at the
central and local levels.

The deinstitutionalization reform continued in Bulgaria
in 2009-2010 under the pressure of the EU. At the
same time, even within the framework of European
integration, the reform of the child protection system
in Bulgaria was not given a sufficiently important role,
which caused the slowness and low effectiveness of
such reform.

The following stages of reforming the system of child
protection authorities in Romania and Bulgaria, which
were provided for at least strategically, should be paid
attention to:

i. the development of the capacities of local child
protection services, which first of all involved
making appropriate investments for the
creation and development of competent per-
sonnel potential- qualified social workers who
would provide status children with the most
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appropriate protection services, taking into
account the best interests of the child;

drafting of quality standards for the provision
of such social services to children and their
parents (persons who replace them) across the
country and throughout the child protection
system;

licensing of the provision of social services,
with the validity of such a license for 2-3 years
and the possibility of obtaining/renewing it
only if the services meet the minimum quality
standards at the time of obtaining/renewing the
license;

ensuring a close relationship between quality
standards, quality control and licensing for the
effective operation of the integrated system of
providing social services;

development of prevention and support
services to prevent the separation of children
from their families and subsequent placement
in institutions (mostly residential care facili-
ties) and simultaneous active development of
forms of placement of children who still had
to be placed outside of their family setting,
which are alternative to residential care facil-
ities, which are alternative to residential care
facilities;

active use of such an alternative form of
placement as kinship, i.e. placing a child to

be raised by relatives as the most affordable
family-oriented alternative both from the
point of view of human potential and from the
point of view of financial resources. However,
in the case of Romania and Bulgaria, in the
so-called “gray zone’, during the implementa-
tion of the reforms, there remained developed
standards of care and proper education for
relatives of a child deprived of parental care,
which should be taken into account in terms
of the development of kinship in Ukraine;

the need for court decisions when placing
children outside the family setting (in Romania
- only when parents do not agree with the
decision of the special Commission for the Pro-
tection of Children’s Rights, in Bulgaria- when
solving any issues of separation). The purpose
of the introduction of this measure, among
others, was to ensure that the placement of a
child outside of his family is carried out in the
best interests of the child, taking into account
the opinion of the child himself (according to
age and maturity);

public campaigns in support of reform.

In the context of the approach to the implementation of
the deinstitutionalization reform in Romania, the process
was more comprehensive and nationwide, with the
simultaneous reform of the systems in all municipalities
and the development of specialized child protection
services in them, as well as the reduction of the number
of residential care institutions immediately after the
execution of the reform.

In Bulgaria, on the other hand, the development of
support and alternative care services was initially limited
to a few municipalities, and the introduction of the new
system was not accompanied by a reduction in the num-
ber of residential care institutions, which resulted in the
concentration of efforts on two parallel systems at once:
institutional care and alternative care systems.

In comparison with the chosen path of reforming the
system of protection of children’s rights in Ukraine, we
are starting the path of Romania, according to which the
State Children’s Service is formed as a central executive
authority, subordinate to the Cabinet of Ministers (the
Government). At the same time, the “decentralized”
children’s services, according to the provisions of the
draft law, are subordinated to local self-government
authorities. The role of ministries as key stakeholders in
the institutional care system is planned to be diminished
significantly.
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